
A Brief Guide to English Land Law 

Land Law is concerned with the legal relationships that people have with regard to 
land and affects each one of us in many ways in the course of our daily lives. Matters 
such as the basis upon which we reside in our own homes, access to our place of 
education or employment and even a visit to the shops or to the home of a friend can 
all raise issues directly related to land law.  

There are three main areas to be considered, having first established an answer to 
the question "What is 'land'?"  

Firstly, what are the various types of interest that can be acquired in land and by 
what means may one acquire these interests?  

Secondly, once acquired, how may these interests be retained and protected?  

Lastly, how may interests such as these be effectively transferred?  

Land Law provides us with the legal framework within which to determine these 
issues.  

Whether Roman practices with regard to land transactions survived in Northern 
Europe is a controversial question. It has recently been argued that charters from as 
far north as modern Belgium from the seventh to the ninth centuries show traces of 
Roman conveyancing practices. In the case of England, however, we can be 
reasonably confident that all knowledge of Roman conveyancing practices was lost in 
the centuries that followed the Anglo-Saxon invasions (fifth and sixth centuries). 
When the Anglo-Saxons began to book land transactions in the seventh century, that 
practice represented a new beginning, although it may have been a beginning that 
was influenced by surviving Roman practices on the Continent.  

A study of the old feudal land system of England provides us with an invaluable 
glimpse of legal history regulating this most valuable asset of them all, namely land. 
In medieval times, land was the sole form of wealth.  

Land ownership in ancient England, as with most objects, depended primarily on 
possession. You had it, you owned it. You wanted it, you fought for it. You found it, 
you kept it. There were no courts or police force ready to recognize or enforce "legal 
rights" as we know them today.  

All this changed with the conquest of England in 1066 by the Norman Conquest. 
William decreed that he owned all of the land in England by right of conquest. Not 
one acre of England was to be exempted from this massive expropriation. This 
sudden vacuum of privately-held land was promptly filled by a variety of huge land 
grants given by the new King to either his Norman officers or to those of the English 
who were ready to recognize him as king.  

Prior to the Conquest, two types of land holdings were known in England:  the Celtic, 
and later, the Germanic or Saxon. Under Celtic custom, all land was held by the 
sword. There were no legal institutions to protect ownership, only the owner's ability 
to hold it. Under the Saxon system, land ownership was tied to families. Land was 
not held of any superior and was not allowed to leave family possession. This form of 
holding was called folk-land. Folk-land was measured by dividing it into large 
counties that were then subdivided into hundreds. Later, as Saxon law was 
influenced by Roman law and the Christian Church, two other holdings developed:  
book-land, land that was a gift from a superior, and laen-land, land that was loaned to 
someone outside the family unit in exchange for something.  

The Norman methods of recording land transactions in writing represent another new 
beginning, a beginning that was probably more influenced by practices in Normandy 
than by practices in England before the Conquest. 



The underlying principle of the system was that nobody owned land but the king. The 
expressions dominion directum and dominion utile are often used to describe the 
relative ownership of king and lords; the former as landlord the latter as tenant.  

This represents a significant difference between real estate and chattels. Chattels 
can be owned outright. It can also be contrasted with those countries that have an 
allodial system (absolute ownership of land). Even today, in those countries that have 
inherited the tenurial system, all land belongs to the Crown; persons only own an 
estate in the land.  

The device used by the king to control and administer his land was that of tenure. 
Tenure was the key component of the feudal system. The king struck a bargain with 
a lord for a large chunk of land. The lords that held their tenure directly from the king 
were called tenants-in-chief or in capite.  

After the conquest of 1066, it was this group of persons who formed the basis of 
English aristocracy and began, by the process of subletting the king's land, the 
implementation of the feudal system. A lord would contract with commoners, to 
whom he would sub-grant the exclusive possession and use of part of the royal 
tenure in exchange for goods or services. This subdivision of the king's land was 
known as subinfeudation and a long chain of tenure took root, with the king always 
being at the head of the chain. Anyone below the King who granted lands to others in 
exchange for services was a mesne lord (intermediate landlord)., and the one in 
actual possession of the land was a tenant in demesne or vassal. Significant rules of 
feudal law relating to the rights and obligations of lords and tenants can be found in 
the 1215 Magna Carta.  

Two of these ceremonies homage and fealty were performed. These were the most 
significant features of the feudal relationship. Homage was the oath by which the 
vassal became the “man” of the lord. The vassal placed his hands between those of 
the lord and pledged loyalty, service and devotion, and the lord pledged protection of 
the vassal rights. Land could be held without the giving homage. Women could not 
give homage, but could receive it. Ecclesiastics did not give homage, since they were 
already “men of god”. Fealty was merely a promise to be faithful and honest, and was 
part of every homage ceremony. Everyone who held land pledged fealty. 

The tenures granted by the king and lords were exchanged for a wide variety of 
goods or services such as Knight service (the tenant agreeing to serve as a knight in 
the king or lord's army) or "free and common socage" (quite literally “shield money”), 
which referred to service or goods other than those military. A good example is the 
provision of a certain amount of food from a tenant's annual crop. Religious bodies 
could also hold land from a lord, in exchange for prayers; this was called 
"frankalmoigne" or "free alms."  

Tenure also implied a series of incidental obligations. A tenant was required to take 
an oath of "fidelity" to the lord. This solemn ceremony formed the basis for the legal 
relationship between the lord and the tenant. The lord was entitled to emergency 
taxes when for example, he was kidnapped, to pay the ransom. The lord was allowed 
to insist from a tenant's eldest son, as heir of the tenure, on a special estate tax 
called "relief" to effect the transfer of responsibilities. If the tenant died with an infant 
son as heir, the land went into wardship. If the heir was female, the lord could veto 
the marriage of the woman. See the text of the 1215 Magna Carta for more on these 
incidents.  

The most important of the incidents is the concept of ”escheat" which allowed the 
land to revert back to the lord. There were two causes for escheat. The first was the 
death without heirs of the tenant. The second was the conviction of the tenant of a 
felony. The loss of one's land, not only for oneself but also for one's heirs, led to a 



cruel and unusual punishment called peine forte et dure (see discussion in The Law’s 
Hall Of Horrors). A person pleading guilty to a felony lost his land to the lord. But if he 
died without a plea, the next of kin remained eligible to claim the property by paying 
relief as discussed above.  

Then, as now, the desire to avoid paying tax was a motivating factor, especially 
among the wealthy. Subinfeudation was one way of doing this. If a tenant in 
demesne became a mesne lord with vassals under him, he still owed his tenures, but 
was releaved of incidents (taxes). As a result of this rule subinfeudation became very 
popular. To stop this practise, which was reducing tax revenues, Edward 1 
persuaded Parliament to pass the Statute Quia Emptores in 1290. This law forbade 
further infeudation and also established precisely what types of incidents could be 
claimed. 

The law also allowed tenants to sell their rights without requiring the prior consent of 
the lord. From this point on, the number of tenures was frozen except that the king 
was exempt from the Statute and he could grant additional tenures.  

The passage of the Statute Quia Emptores had a much more profound effect than 
King Edward could have imagined. It made land marketable. Without subinfeudation, 
tenures became frozen in amount and lands began to flow up the pyramid through 
escheats. This forced the lords to accept substitutions of one vassal for another. In 
time this became a driving force, and free "alienation" of land became the rule. 
Edward I had also passed the Statute De Donis Conditionibus in 1285. This law gave 
children an absolute right to succeed their parents in the rights to land holdings, 
which in turn created multiple legal interests in a single piece of land. Another factor 
in changing the system was the Great Plague of 1349. After the plague, labour was 
in short supply, and villeins were in a position to demand freedom and wages. Lords 
were forced to hire workers for pay, wages rose, and the law of supply and demand 
wrought dramatic changes on the economy, which became steadily more dependent 
on capital and less dependant on land. By the 15th century, feudalism was gone, 
though the forms and words continued as a formality. Capitalism began its climb to 
ascendancy, and in 1660, feudalism was formally ended with the abolition of tenures 
and incidents.  

Tenures were of a variety of duration known as "estates":  

• The fee simple estate was the most extensive and allowed the tenant to sell 
or to convey by will or be transferred to the tenant's heir if he died intestate. In 
modern law, almost all land is held in fee simple and this is as close as one can get 
to absolute ownership in common law.  

• Fee tail estate meant that the tenure could only be transferred to a lineal 
descendant. If there were no lineal descendants upon the death of the tenant, the 
land reverted back to the lord.  

• The life estate was granted only for the life of the tenant, after which it 
reverted automatically to the lord.  

 
It was in this context that the British began their dominion over the seas and their 
explorations which led to the modern nations of Australia, Canada, New Zealand and 
the United States of America. To a varying degree, the laws of these countries part 
company with the old English land system and on different dates. Although imposed 
on the colonies to start with, colonial laws quickly changed the essence of it such that 
the laws of all these countries are similar only to the extent of their origin in old 
English land-ownership law. Major legislative changes in England with the Law of 
Property Act 1925 did not affect the law of many former colonies who, as separate 
states, had already accepted or rejected remnants of old English land ownership law.  



But one aspect that does remain is that land titles in the older British colonies, can 
usually be traced back to the point of ownership by the British sovereign.  

Most of the provisions of the 1925 reforms remain in effect today, although there 
have been many detailed amendments to the statutes. Until quite recently there were 
few significant reforms of the law of land ownership.  

However, in 1996 the Trusts of Land and Appointment of Trustees Act radically 
changed the way in which trusts of land are created and managed. In short, this act 
prevents the creation of any new strict settlements or trusts for sale, and provides 
that all trusts that include land are to be regarded as simple, general trusts of land. 
Unfortunately for lawyers, these reforms are not retrospective, and pre-1997 
settlements remain governed by the SLA (but pre-1997 trusts for sale are 
automatically converted into trusts of land). A trust of land has no obligation to sell, 
unlike a trust for sale, and therefore avoid some of the anomalies of the earlier trust. 
In addition, the default powers granted to trustees are much more extensive. While 
the creator of the trust can always reduce these powers in the trust document, the 
stronger default powers will be helpful to people who have become beneficiaries of 
trusts accidentally, through carelessly worded will, for example.  

More recently, the Commonhold and Leasehold Reform Act (2002), introduces an 
entirely new form of land ownership - the `unithold'. Although commonhold land is not 
a new legal estate -- it is only a variation of the fee simple freehold that currently 
exists -- commonhold land must be registered specifically as commonhold. Within the 
commonhold each of the unitholders will be the absolute owner of the unithold. The 
fee simple will be owned by an association consisting of the unitholders. The Act sets 
out how duties of one unitholder to another, and to the association, are to be 
enforced. In a sense, commonhold is only a formalisation of the device that is 
currently widely used, of allowing the leaseholders of flats to jointly form a limited 
company to buy the freehold. Commonhold, however, is less technical, and less 
obviously a fudge. In addition, the unithold is a permanent interest -- it does not 
diminish in value over time as the lease does. The Government has suggested that 
commonhold should eventually become the standard way in which shared land is 
owned.  
 

 
 


