
FORFEITURE - A SUMMARY 

 
The strongest weapon in forcing a residential tenant to comply with its obligations under a 
long Lease is forfeiture (or at least the threat of forfeiture). The right of forfeiture is a 
contractual right and the circumstances in which the landlord has the right to forfeit are 
determined by the Lease. Forfeiture brings the tenancy and all interests derived from the 
tenancy ( ie sub-tenancies, mortgages and other charges) to an end so that the landlord is 
immediately entitled to possession, subject to the tenant's right to claim relief from forfeiture.  

1. Pre-conditions for Forfeiture. 

· Section 48 of the Landlord & Tenant Act 1987 requires a Lessor to serve a notice (in writing) 
stating and address in England & Wales at which notices may be served on the lessor by the 
tenant. Until such a notice is served a tenant incurs no liability to pay rent or other charges. 
The best place to put the notice is in the tenancy agreement itself or in any demand for 
payment.  

· Unless the Lease dispenses with the requirement for a formal demand, the common law 
requires a formal demand for rent to be served at the property or place specified in the Lease 
before sunset on the last day for payment.  

2. Service of Section 146 Notice. 

Subject to limited exceptions, (eg. non-payment of rent or service charges expressly reserved 
as rent) a lessor may not exercise a right of re-entry unless a Notice pursuant to Section 146 
of the Law of Property Act 1925 has been properly served on the tenant in the correct form 
and a reasonable time has elapsed. The purpose and effect of a S146 Notice is to operate as 
a preliminary to forfeiture. 

The Notice should be addressed to the current tenant(s) and served according to the methods 
of service set out in S196 Law of Property Act 1925 as extended by S1 of the Recorded 
Delivery Act 1962. Where the Lease has been assigned, the notice should be served on the 
assignee, as even if the assignment is unlawful, it will be effective to create an equitable 
tenancy.  

Most Leases commonly include provision for Lessor's to recover all costs arising from the 
tenant's breach of covenant, even if forfeiture is avoided without a court order. However, even 
if there is no specific provision, Section 146 (3) of the Law of Property Act 1925, entitles 
lessors to claim all reasonable costs and expenses (including solicitors's costs and surveyor's 
fees) properly incurred in relation to any breach giving rise to a right of re-entry.  

3. Proceedings to determine Service Charge Arrears. 

Section 81 of the Housing Act 1996 provides that a landlord may not, in relation to residential 
property, forfeit a Lease for non-payment of service charge (including service charges 
reserved as rent) until 14 days have expired since the amount of the service charge has been 
'agreed' or 'admitted' by the tenant, or been determined by a Court or Arbitral tribunal.  
One of the effects of S81 is that a mortgagee with a charge over the property will no longer 
pay the arrears to protect their security from the risk of forfeiture, unless there is produced to 
it a County Court Judgment or Arbitration Aware or clear evidence that the tenant admits that 
the charges are properly due. In the majority of cases, once a landlord has obtained a County 
Court Judgment and expresses an intention to forfeit the Lease, a mortgagee will intervene to 
settle the arrears and costs to protect their security.  

However, if the arrears remain outstanding, forfeiture proceedings may be commenced 14 
days following the service of the demand for rent and a 'reasonable time' following service of 



any S146 Notice. [what is 'reasonable' depends on the type of breach and whether this is 
capable of remedy] 

4. Forfeiture  

i) Forfeiture Proceedings 

In the majority of residential cases, a landlord will declare an intention to forfeit the Lease by 
taking proceedings for possession. Service of the Summons for Possession operates to 
determine the Lease and from this date onwards, the tenant remains in occupation as a 
trespasser.  
An action for forfeiture must be brought in the County Court within the district of which the 
property is situated and the Particulars of Claim must state the name and address of any 
person, (such as a mortgagee) who are entitled to claim relief from forfeiture.  
 
ii) Peaceable Re-entry 
At common law, a landlord may also evidence his intention to forfeit by effecting peaceable 
re-entry and taking possession of the demised property. For the re-entry to be effective, the 
landlord must actually re-enter the property with the intention of terminating the Lease. 
Usually changing the locks will suffice. Thereafter a landlord may apply to the Land Registry 
to cancel the tenancy.  
Although peaceable re-entry is a quick and effective method of terminating a tenancy, it must 
be exercised with caution, due to the statutory protection offered to residential tenants under 
Section 2 of the Protection from Eviction Act 1977. Under the Act, it is unlawful for a landlord 
of premises let as a dwelling to enforce a right of re-entry while any person is lawfully residing 
in all or part of them. 'Occupation' is a question of fact and case law indicates that even 
lengthy absences by the tenant can still constitute occupation. If re-entry is subsequently 
found to be unlawful, then landlord may find themselves liable to the tenant for substantial 
damages. 
 
5. Relief from Forfeiture 

The courts have a wide jurisdiction to grant relief from forfeiture to both tenants and other 
interested parties. Sometimes relief is automatic, for instances if the rent and costs are paid, 5 
days before the hearing and in other cases, relief is at the discretion of the court, following a 
formal application.  

Relief may be granted at any time from service of the S146 Notice to after the date of re-
entry. Relief from forfeiture is usually granted on terms and a person applying for relief 
normally has to pay all arrears plus the costs of the action.  

WAIVER - A LANDLORD'S GUIDE 

 
When a tenant commits a breach of covenant, a landlord has 2 choices; to elect to forfeit the 
Lease pursuant to the condition for re-entry or affirm the Lease and treat it as continuing.  

Under common law, a landlord waives the right to forfeit a Lease, if he does any act which 
recognises the continuing relationship of landlord and tenant, at any time after he has 
acquired knowledge of the circumstances that amount to a breach. There is no waiver, 
however, once the landlord has unequivocally elected to re-enter the property, whether by the 
service of proceedings for possession or by peaceable re-entry. In such case, landlords may 
accept payment of monies as long as acceptance is expressed to be on account of mesne 
profits (damages for continued use and occupation).  

In considering whether or not a breach has been waived, it is necessary to consider the type 
of breach. The common law distinguishes breaches into 'continuing' and 'once and for all' 
breaches. Some examples of each type are listed below; 



Continuing breach Once and For All Breach 
Failure to keep in good repair  Non-payment of Rent/Service Charges 

Failure to give Notice of Assignment Failure to give Notice of Assignment within specified 
time. 

 
Using premise for non-residential 
purposes 

Using premises for immoral purposes, thereby allowing 
'stigma' to attach. 

 
Creating a nuisance Unauthorised repaors/alterations 

Breach of covenant to Insure Unauthorised subletting 

 

If, for example, a tenant fails to pay charges due under the Lease within the specified time, 
they have committed a 'once and for all' breach of the Lease. If the landlord subsequently 
affirms the Lease, then the right to forfeit for this breach will be lost forever. 

If the breach is 'continuing', and the landlord affirms the lease before the breach has ceased, 
then the landlord may still forfeit the Lease. 

The following acts are examples of acts of waiver, however this list is not exhaustive; 

• Demanding monies due. 
• Accepting payment or making any arrangement for payment. 
• Giving any consent required under the lease or registering dealings with the Lease. 
• Serving contractual notices.  
• Negotiations. 
• Issuing proceedings for an injunction to prevent the breaches.  

The consequences of waiver cannot be avoided by an acceptance of rent on a 'without 
prejudice' basis where the landlord has knowledge of the circumstances amounting to a 
breach. Furthermore, clauses in the Lease which state that the right to forfeit continues 
despite waiver have been adjudged to have no effect. 

 
SOME PRACTICAL CONSIDERATIONS FOR LANDLORDS 

 
1. Where a tenant has failed to pay charges within the specified time, a landlord should 
ensure that they do not send out further demands that waive the right to take further action. 
Sending reminder letters to the tenant is perfectly acceptable, however care should be take 
that such letters are appropriately worded to ensure that the debt is not demanded. 

 
2. Similarly, where there are existing arrears on an account and further arrears fall due, a 
landlord should refrain from sending fresh invoices or accounts. Although the tenant is often 
entitled to receive demands under the terms of the Lease, a landlord may withhold such 
demands whilst the tenant is in breach of the terms of the Lease. Action to enforce the total 
debt, may then be taken. 

 
3. If a tenant tenders part payment of the arrears, then landlords must make a commercial 
decision whether to accept this payment and thereby waive their rights to take forfeiture 
proceedings or reject the cheque and serve a S146 Notice. In practical terms, such a decision 



will be influenced by consideration of the value of the arrears and the credit worthiness of the 
tenant.  

 


